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The South China Sea: The
Award of the Tribunal in the
Case Brought by Philippines
against China—A Critique

Chris Whomersley*

Abstract

The Tribunal in the case brought by the Philippines against China in relation
to the South China Sea has recently given its decision on whether it has juris-
diction to entertain the claims. Although it only found unequivocally that it
has jurisdiction over three of the fifteen claims, this paper explains why in a
number of respects the argumentation used by the Tribunal is weak. In par-
ticular it questions whether the Tribunal was right to proceed when issues of
maritime delimitation and disputes over territorial sovereignty are outside its
jurisdiction. The paper also criticizes the manner in which the Tribunal
reached the conclusion that there was no undertaking to solve any disputes
in the South China Sea through other means.

I. Background
1. The South China Sea lies in South-East Asia and is around 3,500,000 square kilo-
metres in extent. It is bounded on the north by China, in the west by Vietnam, in the
east by the Philippines and in the south by Malaysia and Brunei. There are numerous
small islands and other maritime features, but there are two principal groups of is-
lands, the Paracels which lie south of Hainan Island and the Spratleys which lie west
of the Philippine island of Palawan. One other important feature is Scarborough
Shoal, which lies west of the main Philippine island of Luzon.
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2. The territorial sovereignty over the islands and other features in the South
China Sea has long been claimed by China; Vietnam however also claims the Paracels
and the Spratleys, and the Philippines claims part of the Spratleys as well as
Scarborough Shoal, whilst Malaysia and Brunei claim the features lying off the north-
west coast of Borneo.

3. In circumstances which will be discussed in more detail later in this paper, the
Philippines has brought proceedings against China under Part XV of the United
Nations Convention on the Law of the Sea (UNCLOS), and there has recently been
a decision by a Tribunal constituted under Annex VII of UNCLOS on the question
of its jurisdiction to hear the claims made by the Philippines.1 The Tribunal consisted
of President Mensah and Arbitrators Cot, Pawlak, Soons and Wolfrum. It is the pur-
pose of this paper to give some of the background to the UNCLOS issues raised by
the proceedings and to provide a critique of the Award itself.

II. The South China Sea and UNCLOS
4. The Award says that the South China Sea is a “semi-enclosed sea”,2 and although the
point is not elaborated, this is presumably intended as a reference to Part IX of
UNCLOS which deals with enclosed and semi-enclosed seas3; this is highly relevant be-
cause Part IX emphasises the importance of cooperation between the coastal States sur-
rounding an enclosed or semi-enclosed sea. The term “enclosed or semi-enclosed sea” is
defined in Article 122 of UNCLOS as “a gulf, basin or sea surrounded by two or more
States and connected to another sea or the ocean by a narrow outlet or consisting en-
tirely or primarily of the territorial seas and exclusive economic zones of two or more
coastal States”. This definition consists of four elements; the first two are cumulative:
there must be a “gulf, basin or sea” and it must be “surrounded by two or more States”.
It would seem clear that the South China Sea fulfils both of these requirements.

5. The third and fourth elements are alternatives; either the sea must be “con-
nected to another sea or the ocean by a narrow outlet” or it must “consist. . . entirely
or primarily of the territorial seas and exclusive economic zones of two or more coastal
States”. Both of these elements are not free from ambiguity. In particular, as to the
third element, how “narrow” does the outlet have to be to qualify? And does the sea
have to be only connected to the ocean or another sea by only one narrow outlet? As
to the fourth element, there are seas which are “entirely” composed of the territorial

1 Award on Jurisdiction and Admissibility (hereafter referred to as “the Award”), avail-
able on the website of the Permanent Court of Arbitration (www.pca-cpa.org).

2 Award, paragraph 3.
3 See the analysis in M. Grbec, Extension of Coastal State Jurisdiction in Enclosed

and Semi-Enclosed Seas: A Mediterranean and Adriatic Perspective (Routledge,
2014), Chapter 2.
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seas and exclusive economic zones of States, the North Sea being one example, but is
it enough that fifty per cent of the sea is composed of territorial seas and exclusive eco-
nomic zones for it to be “primarily” so composed?

6. In the case of the South China Sea it would be generally accepted that the Strait
of Malacca, connecting the Sea to the Indian Ocean, is “narrow”. But there are also
outlets from the South China Sea through the Karimata Strait between Sumatra and
Borneo, which is 150 kilometres wide, through the Taiwan Strait between the island
of Taiwan and the Chinese mainland, which is 180 kilometres wide, and through the
Luzon Strait between Taiwan and the Philippine island of Luzon, which is 250 kilo-
metres wide. The question is therefore whether it suffices that the South China Sea is
connected to an ocean through one outlet which is clearly narrow, namely the Strait
of Malacca, and whether it matters that there are three other outlets. It is submitted
that it is reasonable to think that the intention cannot have been that there must be
only one narrow outlet for a sea to fall within the definition, as otherwise the numbers
of the world’s seas covered by Part IX would be very small. Alternatively, it can be ar-
gued that the three other outlets, the largest being 250 kilometres wide, can also, in
the context of the oceans as a whole, be regarded as “narrow”.

7. As to the fourth element, namely that the sea consists entirely or primarily of the
continental shelf or EEZ of the coastal States, this is difficult to apply since there are,
as we have seen, significant disputes over the sovereignty over the territorial features
in the South China Sea, with the result that few if any of the various maritime bound-
aries have been delimited. Furthermore, there are disputes as to the status of some of
the features in the South China Sea, and in particular whether they are “rocks” which
do not generate a continental shelf or exclusive economic zone. Nevertheless, the fact
is that, even only taking account of the mainland features, more than 50% of the wa-
ters of the South China Sea consists of the territorial seas or exclusive economic zones
of the coastal States, and so presumably the South China Sea can legitimately be re-
garded as “primarily” so composed.4 And so, on this basis, the South China Sea can
be treated as an “enclosed or semi-enclosed sea” for the purposes of UNCLOS.5

8. But what does that entail? This is set out in Article 123. The first sentence sets
out a general requirement to cooperate between the coastal States, but the verb used
is “should cooperate” and the better view is that this does not involve a legal obliga-
tion, but is instead hortatory.6 The second sentence of Article 123 is couched in man-
datory terms, but the obligation upon the coastal States is, in three cases, only to
“endeavour . . . to coordinate” activities relating to living resources, marine environ-
ment and scientific research, and in the fourth case to “endeavour . . . to invite” other

4 This seems clear from the map at pages 7 and 9 of the Award.
5 In agreement with C. Linebaugh, 52 Columbia JTL (2014), page 542, at page 553.
6 See the analysis in my forthcoming article in the International Journal of Marine

and Coastal Law.
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interested States and organisations to cooperate; but clearly these are obligations of
conduct, rather than of result. One final point to note is that there is no requirement
that there should be a completed delimitation of the various maritime zones between
the coastal States surrounding the sea before the requirement to cooperate arises7; on
the contrary, it may be more important that coastal States cooperate in circumstances
where there is as yet no delimitation between them.

9. So, on the one hand, the requirements of Article 123 are not particularly oner-
ous, but nevertheless the important point is that UNCLOS encourages cooperation
amongst the coastal States surrounding an enclosed or semi-enclosed sea, such as the
South China Sea. Although the point is not adverted to in the Award in the
Philippines v. China case it is nevertheless a significant backdrop to the issues with
which the Tribunal is concerned.

III. Entitlement to Maritime Zones under UNCLOS
10. As we shall see later, the Philippines asserts strongly that the case it has brought is
not about territorial sovereignty, but only about the status of various features in the
South China Sea. It is important therefore to understand what entitlements to mari-
time zones are enjoyed under UNCLOS by different features.

11. First, under UNCLOS, “islands” are entitled to the full range of maritime
zones prescribed by the Convention.8 An island is defined as “a naturally formed area
of land, surrounded by water, which is above water at high tide”.9 However, certain
kinds of islands, namely those consisting of “rocks which cannot sustain human habi-
tation or economic life of their own”,10 are not entitled to a continental shelf or exclu-
sive economic zone. This definition of the islands which fall into the category of
“rocks” is unclear, and the International Court of Justice has twice avoided the issue
when it might have given guidance.11

7 Ibid; Grbec (footnote 3 above), pages 29-30.
8 Article 121(2) of UNCLOS.
9 Article 121(1) of UNCLOS.
10 Article 121(3) of UNCLOS.
11 Romania v. Ukraine, ICJ Reports 2009, page 61, at paragraph 187; Nicaragua v.

Colombia, ICJ Reports 2012, page 624, at paragraph 180. The only judicial consid-
eration of the issue appears to be that by Vice-President Vukas in his Declaration in
The “Volga”, ITLOS Case No 11, relating to Heard Island and the McDonald
Islands; see also Judge Vukas’ Declaration in The “Monte Confurco”, ITLOS Case
No. 6, relating to Kerguelen, although note footnote 1 to Judge Anderson’s
Dissenting Opinion in the same case. Note that Australia and France have delimited
a boundary between Kerguelen and Heard Island and McDonald Islands on the ba-
sis that they do generate maritime zones beyond the territorial sea: International
Maritime Boundaries, Volume II, Report 6-1, page 1185 (Martinus Nijhoff, 1993).
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12. There is however a further category of maritime feature mentioned in
UNCLOS and that is the “low-tide elevation”. UNCLOS defines this as “a naturally
formed area of land which is surrounded by and above water at low tide but sub-
merged at high tide”12 and prescribes that it may be used as a baseline for the mea-
surement of the territorial sea where it is situated within the limits of the territorial
sea.13 There is some question as to whether “low-tide elevations” can be the subject
of territorial appropriation by States. In the case of Nicaragua v. Colombia the
International Court of Justice stated flatly that “low-tide elevations cannot be appro-
priated”.14 However, the Court in that case had immediately prior to that referred to
its earlier decision in Qatar v. Bahrain where, however, the Court had expressed itself
in more guarded terms; it said: “international treaty law is silent on the question
whether low tide elevations can be considered to be ‘territory’. Nor is the Court aware
of a uniform and widespread State practice which might have given rise to a custom-
ary rule which unequivocally permits or excludes appropriation of low-tide eleva-
tions”.15 In fact, the Court in Qatar v. Bahrain was keen to emphasise that: “the
decisive question for the present case is whether a State can acquire sovereignty by ap-
propriation over a low-tide elevation situated within the breadth of its territorial sea
when that same low-tide elevation lies also within the breadth of the territorial sea of
another State”16; that is obviously a rather special situation and it is submitted that it
was premature for the Court in the subsequent Nicaragua v. Colombia case to deduce
any general rule from what had been said in Qatar v. Bahrain. The better view would
seem to be that the question whether low-tide elevations can be appropriated remains
open.

13. Finally, in view of some reports in the media, it is worth mentioning a final cat-
egory, namely artificial islands. Under UNCLOS, “artificial islands, installations and
structures do not possess the status of islands. They have no territorial sea of their
own, and their presence does not affect the delimitation of the territorial sea, the ex-
clusive economic zone or the continental shelf.”17 There is no definition of “artificial
island” in UNCLOS and at some stage the question may arise as to whether if a State

12 Article 13(1) of UNCLOS.
13 Articles 13(1) and (2) of UNCLOS.
14 ICJ Reports 2007, page 832, paragraph 26.
15 ICJ Reports 2001, page 40, Paragraph 205; cited with approval in Nicaragua v.

Honduras, ICJ Reports 2007, page 659, at page 703, paragraph 141.
16 Ibid., paragraph 204. The Court stated that low-tide elevations are not to be treated

as “islands” (paragraphs 206-7), although this point seems in any event clear from
the respective definitions in UNCLOS: an island is “above water at high tide”
(Article 121(1)), whereas a low-tide elevation is “submerged at high tide” (Article
13(1)).

17 Article 60(8) of UNCLOS for the exclusive economic zone and Article 80 for the
continental shelf.
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(say) takes a natural feature with a circumference of a few metres and extends it by
building on it to a circumference of several kilometres, the feature then becomes an
“artificial island” for the purposes of UNCLOS. There seems to be no international
jurisprudence on this issue, but it may come to be a question in relation to some of
the features in the South China Sea.18

IV. The Proceedings Brought by Philippines against China
14. The arbitration proceedings were initiated by the Philippines under UNCLOS
on 22 January 2013. Since neither Philippines nor China had made a specific choice
of procedure for the settlement of disputes, this meant that they were deemed to have
accepted arbitration in accordance with Annex VII of the Convention.19 But of
course this acceptance of arbitration is subject to the provisions of Part XV of the
Convention, including in particular the preconditions, limitations and exceptions in
Sections 1 and 3. The importance of respecting the limitations in Part XV was em-
phasised by Judges Cot and Wolfrum in their Joint Separate Opinion in the ARA
Libertad Case, where they said: “the competences of the Tribunal under article 288 of
the Convention are limited to disputes concerning the interpretation and application
of the Convention. Such limitation is the counterpart of and in fact balances the
obligatory character of the dispute settlement system under Part XV of the
Convention. Any attempt to broaden the jurisdictional power of the Tribunal and
that of arbitral tribunals under Annex VII going beyond what is prescribed in article
288 of the Convention is not in keeping with the basic philosophy governing the dis-
pute settlement system of the Convention. It undermines the understanding reached
at the Third UN Conference on the Law of the Sea, namely that the dispute settle-
ment system under the Convention will be mandatory but limited as far its scope is
concerned. This limitation is not only reflected in the wording of article 288 of the
Convention but equally in Section 3 of Part XV enumerating various limitations and
exceptions”.20 This point is also emphasised by China in its Position Paper,21 which
states that: “As a State Party to the Convention, China has accepted the provisions of
Part 2 of Part XV on compulsory dispute settlement procedures. But that acceptance
does not mean that those procedures apply to disputes of territorial sovereignty, or
disputes which China has agreed with other States Parties to settle by means of their
own choice, or disputes already excluded by Article 297 and China’s 2006 declaration

18 Paragraph 5 of the Award records the Philippines as mentioning “artificial reclama-
tion work”, which is presumably a reference to this activity.

19 Article 287(3) of UNCLOS; Award, paragraph 109.
20 Joint Separate Opinion in ARA Libertad Case (ITLOS Case No.20), paragraph 6.
21 Available on the official website of the Ministry of Foreign Affairs of the People’s

Republic of China (www.fmprc.gov.cn/mfa).
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filed under Article 298. With regard to the Philippines’ claims for arbitration, China
has never accepted any of the compulsory procedures of section 2 of Part XV”.22

15. China has declined to appear in the proceedings, but this is not an unusual sit-
uation. Writing in 1984, Elkind23 identified 12 such cases, beginning, interestingly
enough, with the failure of the Republic of China to appear in a case brought by
Belgium in the Permanent Court of International Justice.24 And in the proceedings
under Annex VII immediately prior to that commenced by the Philippines, the
Russian Federation declined to appear.25 The non-appearance of a party is catered for
in Annex VII of UNCLOS, Article 9 of which provides that in such an eventuality
the other side may ask for the proceedings to continue, but the tribunal must satisfy
itself that it has jurisdiction over the claim and that it is “well founded in law and
fact”.26 It is also relevant that under Article 5 of Annex VII the tribunal must afford
both parties an opportunity to present their case; this obligation must apply even if
one party fails to appear.

16. The Philippines specifically disclaimed any wish to seek a ruling on either the
sovereignty of land territory or maritime delimitation.27 Of the Philippines’ 15 sepa-
rate submissions the Tribunal went through them in turn to decide whether it had ju-
risdiction over each of them.28 In two submissions, the Philippines argued that
Mischief Reef, Second Thomas Shoal, Subi Reef, Gaven Reef and McKennan Reef
(including Hughes Reef) were low-tide elevations and the Tribunal indicated that it
had jurisdiction “subject to a caveat with respect to the possible effects of any overlap-
ping entitlements” between the Philippines and China (numbers 4 and 6). In two
other submissions, the Philippines complained about Chinese activities taking place
near Scarborough Shoal and the Tribunal limited its jurisdiction to events occurring
within the territorial waters of that feature (numbers 10 and 13). In the case of seven
of the Philippines’ submissions, the Tribunal joined its consideration of the jurisdic-
tional objection to the merits; this was either because the submission involves a con-
sideration of China’s claim to historic rights, which is a question of substance
(numbers 1 and 2), or because a decision on the submission would depend upon a
ruling about whether or not particular features constitute “islands” for the purpose of

22 Ibid., paragraph 79.
23 J B Elkind, Non-Appearance before the International Court of Justice: Functional

and Comparative Analysis (Martinus Nijhoff, 1984).
24 Sino-Belgian Treaty Case, PCIJ, Ser. A, No. 8 (1927), page 6.
25 The Arctic Sunrise case: Order on Preliminary Measures: ITLOS Case No. 22;

Award on Jurisdiction (available on the old website of the Permanent Court of
Arbitration, www.archive.pca-cpa.org).

26 Award, paragraphs 12, 113 and 115.
27 Award, paragraphs 8, 26 and 153.
28 Award, paragraphs 397–412.
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UNCLOS (numbers 5, 8 and 9), or because a decision would depend upon a ruling
on the status of Mischief Reef and/or Second Thomas Shoal, as well as on whether
China’s activities were of a military character and therefore excluded from the
Tribunal’s jurisdiction (numbers 12 and 14). Finally, the Tribunal asked the
Philippines to clarify its submission that the Tribunal should order that “China shall
desist from further unlawful claims and activities” (number 15), it being unclear to
the Tribunal to what precise activities this could potentially relate. Perhaps surpris-
ingly, the result is that the Tribunal found unequivocally that it has jurisdiction over
only three of the Philippines’ submissions, ie two concerning the status of
Scarborough Shoal, Johnson Reef, Cuarteron Reef, Fiery Cross Reef (numbers 3 and
7), and one concerning the protection of the marine environment at Scarborough
Shoal and Second Thomas Shoal (number 11).

17. It is important to understand the geographical position of the various features
referred to in the submissions made by the Philippines.29 Scarborough Shoal lies less
than 200 nautical miles from the coast of Luzon, whilst Mischief Reef, Second
Thomas Shoal, McKennan Reef (including Hughes Reef) and Johnson Reef lie
within 200 nautical miles of the coast of Palawan; Subi Reef, Gaven Reef, Cuarteron
Reef and Fiery Cross Reef lie more than 200 nautical miles from the coast of
Palawan, but considerably less than 400 nautical miles from it. It follows that, assum-
ing that all of these features generate an exclusive economic zone and a continental
shelf and that all belong to China, then a delimitation agreement would have to be
reached between China and the Philippines in accordance with Articles 74 and 83 of
UNCLOS.

V. The “Interpretation or Application” of UNCLOS
18. Part XV of UNCLOS deals with the settlement of disputes, but the disputes
which are covered by that Part are limited to those concerning the “interpretation or
application” of UNCLOS; that phrase appears in each of Articles 279 to 284 as well
as in Articles 286 to 288. In fact, this phrase is used extensively, indeed almost invari-
ably, in multilateral treaties to describe the category of disputes which are covered by
their dispute settlement procedures. Surprisingly, however, the phrase has been the
subject of little judicial consideration. In the case of DRC v. Rwanda (New
Application: 2002),30 it was argued that Rwandan military operations in the Congo
involved a breach of Rwanda’s obligations under a number of multilateral treaties,
most of which seemed at first glance to have limited relevance to the issues in the
case; but disappointingly the International Court of Justice did not consider whether
the complaints in question were indeed ones concerning the interpretation or

29 The maps attached to the Award at pages 7 and 9 show this clearly.
30 ICJ Reports 2006, page 39.
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application of the treaties in question, but preferred to dismiss the claims on the basis
that in none of the cases were the preconditions for utilisation of the compromissory
clause in question fulfilled.

19. In the case of Georgia v. Russia,31 where the applicant State argued that
Russian military operations in the Caucasus involved a breach of the Convention on
the Elimination of All Forms of Racial Discrimination, the majority in the
International Court of Justice again failed to engage with the question whether the
complaint could legitimately be seen as involving a question of the interpretation or
application of that Convention. Judge Greenwood did mention the point in his sepa-
rate opinion, but the fullest treatment of it was given by Judge Koroma who in his
separate opinion cautioned that there must be a link between the dispute and the
subject-matter of the treaty, as otherwise “States could use [such a] clause as a vehicle
for forcing an unrelated dispute with another State before the Court”.32 It is submit-
ted that the wise words of Judge Koroma are ones of which international tribunals
ought to take careful note. When a State participates in a multilateral treaty, like the
Constitutions of the World Health Organisation or of the UN Educational,
Scientific and Cultural Organisation, which were in issue in the DRC v. Rwanda case,
that State cannot be taken to have accepted a wide-ranging, indeed potentially com-
prehensive, obligation to submit disputes to compulsory arbitration.

20. The approach of the Tribunal in the Philippines v. China case was to consider
what was the “real issue” in the proceedings, and whether it concerned the “interpre-
tation or application” of UNCLOS. The Tribunal referred to a number of cases
where the International Court of Justice has had to ask itself what was the “real issue”
in a case for the purpose of establishing whether it had jurisdiction. The Tribunal also
referred33 to the very recent case of Mauritius v. UK, which was highly relevant since
it raised squarely the question whether a State might make use of Part XV of
UNCLOS to make a claim relating to sovereignty over land territory. Rightly, it is
submitted, the Tribunal in that case ruled that if sovereignty was the “real issue” then
this could not be raised in an arbitration under Part XV.34

21. The Tribunal in the Philippines v. China case adopted the view of the
International Court of Justice that it should “determine on an objective basis the

31 ICJ Reports 2011, page 70.
32 Separate Opinion of Judge Abdul Koroma in Georgia v. Russian Federation, ICJ

Reports 2011, p. 183 at p. 185, para. 7.
33 Award, paragraph 153.
34 Mauritius v. UK, Award, paragraphs 212 and 221 (available on the old website of

the Permanent Court of Arbitration, www.archive.pca-cpa.org). On the Mauritius
v. UK Award, see Wensheng Qu, 47 Ocean Development and International Law
(2016), page 40.
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dispute dividing the parties”35 (emphasis added). This must mean that the Tribunal
should not decide this question upon the basis of what either of the parties asserts,
but on its own independent, ie objective, view. In other words, it is not a case of ac-
cepting what the Philippines or China says. It is submitted that it follows that, in or-
der for a tribunal to discover what the “real issue” is, the nature of the quest is to get
below the surface of the claims to discover the fundamental issue between the parties.
The Tribunal in the Mauritius v. UK case successfully did this in concluding that
what Mauritius really wanted was to ventilate its claims to sovereignty over British
Indian Ocean Territory. However, the Tribunal in the Philippines v. China case said
that the decision in Mauritius v. UK was “distinct” because “a decision on Mauritius’
first and second submissions would have required an implicit decision on sovereignty
and that sovereignty was the true object of Mauritius’ claims”.36

22. In the Philippines v. China case, the Tribunal took the view that it “might con-
sider that the Philippines’ Submissions could be understood to relate to sovereignty if
it were convinced that either (a) the resolution of the Philippines’ claims would re-
quire the Tribunal to first render a decision on sovereignty, either expressly or implic-
itly; or (b) the actual objective of the Philippines’ claims was to advance its position in
the Parties’ dispute over sovereignty. Neither of these situations, however, is the
case”.37 However, the position of the Tribunal was based upon the Philippines’ dis-
claimer of any wish to seek a ruling on sovereignty and the Tribunal’s conclusion that
it “does not see that success on [its] submissions would have any effect on the
Philippines’ sovereignty claims”.38 But one must question whether this is sufficient.
In particular, this position seems to rely heavily upon the statements of the
Philippines, which the “objective view” mandated by the precedents would suggest
cannot be accepted as enough. Furthermore, the Tribunal failed to recognise that the
fundamental dispute is about the sovereignty over the features in the South China
Sea, and that the status of the features, such as whether they are low-tide elevations or
“rocks”, is a question which can only logically be answered once the sovereignty dis-
pute has been resolved. To put it succinctly: the Tribunal should have got below the
surface of the Philippines’ claims, but it did not.

VI. Maritime Delimitation
23. Under Article 298 of UNCLOS, States may when becoming a party exclude cer-
tain disputes from the provisions in UNCLOS for compulsory settlement of disputes.

35 Paragraph 150 of the Award, quoting the Fisheries Jurisdiction Case, ICJ Reports
1998, page 432, at paragraph 30; recently reaffirmed by the International Court of
Justice in the case of Bolivia v. Chile, ICJ Reports 2015, page 1, at paragraph 26.

36 Award, paragraph 153.
37 Ibid.
38 Ibid.
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One of the categories of disputes which may be so excluded are “disputes concerning
the interpretation or application of articles 15, 74 and 83 relating to sea boundary de-
limitations, or those involving historic bays or titles”.39 China has exercised her right
to exclude such disputes, and this was recognised by the Tribunal.

24. In the Award,40 the Tribunal refers to the exclusion as involving cases of “mari-
time boundary delimitation”, but this shorthand does not capture the full force of
what UNCLOS says. This is particularly clear when one looks at the travaux prépara-
toires. The original proposal at the Law of the Sea Conference in 1974 was to refer to
“sea boundary delimitations”41, but this was changed to the current wording in a pa-
per from the Chairman of Negotiating Group 7 in 1979.42 It is submitted that,
whilst the ambit of the 1974 formula suggests that it might be confined to the actual
process of delimitation, ie drawing a line on a map, it must follow that the 1979 for-
mula is wider, encompassing not only that issue, but also whether Articles 15, 74
and/or 83 apply at all.43

25. Furthermore, Article 298 refers to “disputes concerning the interpretation or
application of articles 15, 74 and 83” (my emphasis). The word “concerning” is a
term of wide ambit. Thus, in the M/V Louisa Case, the International Tribunal for the
Law of the Sea stated that: “It is appropriate to underline that the declaration of Saint
Vincent and the Grenadines refers to disputes ‘concerning the arrest or detention’ of
vessels. In the view of the Tribunal, the use of the term ‘concerning’ in the declaration
indicates that the declaration does not extend only to articles which expressly contain
the word ‘arrest’ or ‘detention’ but to any provision of the Convention having a bear-
ing on the arrest or detention of vessels”44 (again my emphasis).

26. It is therefore important to understand the broad effect of Articles 15, 74 and
83. Whilst Article 15 encompasses a substantive rule of law about the delimitation of
the territorial sea between opposite or adjacent States, the essential thrust of Articles
74 and 83 (which are identical, mutatis mutandis) is to provide that the delimitation
of the continental shelf and EEZs of States with opposite or adjacent coasts should be
done by agreement; those two Articles provide for almost no substantive rules about
how States are to effect the delimitation – except to refer to its being done “on the ba-
sis of international law, as referred to in Article 38 of the Statute of the International
Court of Justice, in order to achieve an equitable solution” – a gap which has had to
be filled by a number of decisions of international tribunals.

39 Article 298(1)(a)(i) of UNCLOS.
40 See particularly Award, paragraph 155.
41 A/CONF.62/L.7 (1974), volume III, Official Records, page 85, at page 92.
42 A/CONF.62/91 (1979), volume XII, Official Records, page 71 at page 107.
43 The Philippines seemed to argue that the 1979 formula is narrower, but it is not

clear why (Award, paragraph 374).
44 ITLOS Case No. 18, Judgment, paragraph 83.
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27. So what questions concerning the interpretation or application of Articles 15,
74 and/or 83 might arise? One would, of course, be whether indeed two States are in
a geographical position where they are obliged under Articles 74 and/or 83 to agree a
delimitation; in other words, whether one or both of those two Articles applies at all.
For example, one State might assert that its EEZ extends to overlap with that of an
opposite State and that accordingly a delimitation agreement is required, but the lat-
ter State might argue to the contrary on the basis that the first State has failed to draw
baselines in accordance with UNCLOS and that properly measured the first State’s
EEZ does not extend to overlap with the other’s. It is submitted that this is clearly a
case where there is a dispute about whether Article 74 applies, which would therefore
be covered by Article 298(1)(a)(i).

28. Furthermore, there is inevitably an intimate connection between the status of a
feature and its relevance to a delimitation.45 One only has to look at the detailed delimi-
tation made by the International Court of Justice in the case of Nicaragua v. Colombia46

to see the connection between the status of a feature and a delimitation of maritime
boundaries. This was also emphasised by Arbitrator Soons himself when writing in
1990,47 and the articles by Derek Bowett and by Victor Prescott and Gillian Triggs in
the International Maritime Boundaries series demonstrate the point vividly from the
practical perspective of drawing maritime boundaries.48 To take an example, if there are
two States with opposite coasts just more than 400 nautical miles apart, but in between
there is located a tiny maritime feature, a dispute over the status of that feature will inev-
itably raise questions whether the two States are “States with opposite . . . coasts” within
the meaning of Articles 74 and/or 83 and whether those Articles apply. Thus, to use the
words of the International Tribunal for the Law of the Sea in the M/V Louisa Case, the
question whether these features are “rocks” within the meaning of Article 121(3) of
UNCLOS unavoidably has “a bearing” on the application of Articles 74 and/or 83.

29. It follows that the statements in the Award that “the status of a feature as a
‘low-tide elevation’, ‘island’, or a ‘rock’ relates to the entitlement to maritime zones
generated by that feature, not to the delimitation of such entitlements in the event
that they overlap”,49 cannot be supported. Inevitably, a decision by the Tribunal
about the status of any of the features referred to in the Philippines’ submissions will
raise a question about the application of Articles 74 and/or 83, and thus it seems clear

45 Recognised by the International Court of Justice in Nicaragua v. Colombia, ICJ
Reports 2007, page 832, paragraph 139.

46 See the map at ICJ Reports 2012, page 624, at page 714.
47 B Kwiatkowska and A H A Soons, 21 Netherlands YIL (1990), page 139, at page

181.
48 International Maritime Boundaries, volume I, page 131; volume V, page 3245.
49 Award, paragraphs 401 and 403.
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that those submissions should be excluded from the Tribunal’s jurisdiction because
of China’s declaration under Article 298(1)(a)(i).

30. Finally, it is submitted that the jurisprudence analysed above, about the “real is-
sue”, is equally relevant to this question whether the Philippines’ claims fall within
Article 298(1)(a)(i). To be precise the Tribunal should have asked whether, considered
“on an objective basis”, the “real issue” concerned the application of Articles 15, 74
and/or 83. However, all that the Tribunal says is that “it does not follow, however, that
a dispute over an issue that may be considered in the course of maritime boundary de-
limitation constitutes a dispute over maritime boundary delimitation itself”.50 This
rather laconic statement fails to address two points. First, as has been stated, Article
298(1)(a)(i) is concerned, inter alia, with whether Articles 74 and 83 apply, and that is a
question in relation to which the status of maritime features is highly relevant. And sec-
ond, the Tribunal recognised that the maritime boundary process is “an integral and sys-
tematic” one,51 which must mean that questions of status and delimitation – and
occasionally of territorial sovereignty as well - are inextricably intertwined; from this, it
must follow that to extract one of these elements is inappropriate. In other words, whilst
the Philippines stated that its interest was in the status of certain features, that does not
take away from the fact that status and delimitation are intimately connected, so that
any decision by the Tribunal about the status of a feature in the South China Sea will
inevitably raise a question as to whether Articles 15, 74 and 83 apply and thus have an
impact upon any eventual delimitation around that feature.

31. Furthermore, in assessing what “the real issue” is in the case brought by the
Philippines, it is appropriate to look at the final submissions made by the Philippines
at the oral hearing on the substantive issues. In his final statement,52 the Solicitor
General of the Philippines asked the Tribunal to rule that Scarborough Shoal,
Johnson Reef, Cuarteron Reef and Fiery Cross Reef “generate no entitlement to an
exclusive economic zone or continental shelf”, and that Mischief Reef, Second
Thomas Shoal, Subi Reef, Gaven Reef and McKennan Reef (including Hughes Reef)
“do not generate entitlement to a territorial sea, exclusive economic zone or continen-
tal shelf”. The Tribunal has said that it is unable to rule on the sovereignty of the vari-
ous features, and one presumes that the Tribunal will continue to work on the
assumption that these features are under the sovereignty of China – as it did at the ju-
risdiction and admissibility stage, at the suggestion of the Philippines.53 Accordingly,
if the Tribunal were to accede to the Philippines’ submission, that would inevitably
have an impact upon any subsequent agreement between the Philippines and China

50 Award, paragraph 155.
51 Ibid.
52 Permanent Court of Arbitration, Day 4: Merits Hearing, 30 November 2015, pages

201-5; available at http://www.pcacases.com/web/sendAttach/1550.
53 Award, paragraphs 143, 145 and 153.
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as to the delimitation between those features and the Philippines islands of Luzon
and Palawan. In other words, any decision by the Tribunal in favour of the
Philippines on these submissions will involve a decision on whether Articles 74 and
83 apply; thus these claims made by the Philippines are covered by Article
298(1)(a)(i) and are accordingly excluded from the Tribunal’s jurisdiction.

VII. Disputes over Territorial Sovereignty
32. The Philippines was adamant that it was not seeking a ruling on the disputes about
territorial sovereignty over the various features in the South China Sea, and the
Tribunal accepted this as the basis for its decision; nevertheless the Tribunal considered
that it could still decide upon the status of those features.54 However, it is noteworthy
that there seems to be no precedent for an international tribunal to consider the status
of a feature when the territorial sovereignty over that feature is disputed, indeed hotly
contested. During the hearing Judge Pawlak asked the Philippines’ legal team whether
they could quote any precedent “when entitlements to maritime features were decided
separately from sovereignty over them”.55 The Philippines’ team promised to revert on
this point, but there is no sign in the Award that they were able to discover a precedent.

33. However, at paragraph 141 of the Award, the Tribunal records an argument
from the Philippines that “sovereignty claims over maritime features raise no impedi-
ment to the determination of their maritime entitlements”, and in support of this
proposition the Philippines quote three cases in the International Court of Justice
and one decision of an ad hoc arbitral tribunal. But in all four of these cases, the ICJ
or the ad hoc tribunal possessed an independent jurisdiction to decide upon disputes
about territorial sovereignty, in addition to its jurisdiction to prescribe a maritime
boundary. In Nicaragua v. Honduras, the International Court of Justice considered
that the dispute over the sovereignty over certain islands was admissible as it was “in-
herent in the original claim” made by Nicaragua in its application to the Court; im-
portantly, Honduras did not contest the jurisdiction of the Court to entertain this
dispute and indeed in its final submissions Honduras specifically asked the Court to
rule on it.56 In Qatar v. Bahrain, the Court possessed jurisdiction to decide a dispute
over territorial sovereignty by virtue of the agreement seizing the Court.57 And in
Nicaragua v. Colombia, the Court held that the Pact of Bogota gave it jurisdiction to

54 Award, paragraph 153.
55 Permanent Court of Arbitration, Day 3: Hearing on Jurisdiction and Admissibility,

13 July 2015, page 62, lines 10–13; available at http://www.pcacases.com/web/
sendAttach/1401.

56 ICJ Reports 2007, page 659, paragraphs 114-116.
57 Judgment of 15 February 1995 on Jurisdiction and Admissibility, ICJ Reports

1995, page 6, paragraphs 47-8.
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rule on a dispute about the sovereignty over a number of islands.58 Finally, the
Philippines quotes the award of the arbitral tribunal in Dubai v. Sharjah; however,
the principal issue in that case was about the validity of an earlier decision on the land
boundary, with the Tribunal also being asked “to fix the maritime boundary de
novo”.59 Thus, unlike the Tribunal in Philippines v. China, in none of those four cases
was the judicial body debarred from ruling on territorial sovereignty, and so none of
them can be regarded as an appropriate precedent.

34. It is also worth making the point here, although it is perhaps obvious, that
there is an intimate connection between maritime rights and sovereignty over land
territory. Indeed, as the International Court of Justice has said: “maritime rights de-
rive from the coastal State’s sovereignty over the land, a principle which can be sum-
marized as “the land dominates the sea”. . . It is thus the terrestrial territorial situation
that must be taken as starting point for the determination of the maritime rights of a
coastal State”.60 In Nicaragua v. Honduras,61 the applicant State proposed during the
hearing that the International Court of Justice should also decide upon the territorial
sovereignty of a number of islands; the Court took the view that this was a new claim,
but since it was implicit in the original application by Nicaragua and Honduras
agreed to the Court taking jurisdiction, the Court was prepared to rule on that is-
sue.62 The Court was quite explicit that it would have had to decide on the sover-
eignty of the islands before it could effect a maritime delimitation; the Court said that
“to draw a single maritime boundary line in an area of the Caribbean Sea where a
number of islands and rocks are located the Court would have to consider what influ-
ence these maritime features might have on the course of that line. To plot that line
the Court would first have to determine which State has sovereignty over the islands
and rocks in the disputed area”.63 It is noteworthy that the Court then decided the
sovereignty over the disputed islands first, before moving on to prescribe the maritime
boundary.64 A similar issue came up in the case of Cameroon v. Nigeria, where the
parties were in dispute not only over the delimitation of maritime zones, but also over
the territorial sovereignty of a coastal feature, the Bakassi Peninsula. The

58 Judgment of 13 December 2007, Preliminary Objections, ICJ Reports 2007, page
832, paragraphs 97 and 104. (Indeed, in relation to these three ICJ cases, the point
is clear from the titles assigned to the cases, all of which include the word
“Territorial” in them.).

59 Dubai v. Sharjah, (1981) 91 International Law Reports, page 543; the quotation
here is from the article by Derek Bowett (counsel for Dubai) in (1994) 65 BYIL
103 at page 125.

60 Qatar v. Bahrain, ICJ Reports 2001, page 40, paragraph 185.
61 ICJ Reports 2007, page 659.
62 Ibid., paragraphs 114-116.
63 Ibid., paragraph 114.
64 The same course was taken in Nicaragua v. Colombia, ICJ Reports 2012, page 624.
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International Court of Justice accepted that it would be “impossible” to effect a de-
limitation whilst the sovereignty over Bakassi was undecided; it held, however, that
both disputes were within its jurisdiction, thereby avoiding any problem, although it
did make clear that it would have to decide the dispute over the sovereignty over
Bakassi first .65 Another practical example is provided by the delimitation agreement
between Australia and Papua New Guinea, which was facilitated by the acceptance
by Australia that it had been mistaken for 99 years in considering that it had sover-
eignty over three uninhabited islands lying close to the coast of Papua New Guinea;
the Treaty between the two States provides not only for a maritime boundary, but
also for the mutual recognition of their respective sovereignty over the various islands
in the Torres Strait.66 In this context, it is important to repeat that the Tribunal in its
Award in the Philippines v. China case was clear that it could not rule on questions of
disputed sovereignty over land territory, and that the Philippines disclaimed any wish
to seek such a ruling.67 But these precedents demonstrate that there is an integral con-
nection between issues of territorial sovereignty and maritime delimitation, and in
turn, as has been demonstrated above, there is a similarly intimate connection be-
tween maritime delimitation and the status of features. So it must be questionable
whether it is appropriate for the Tribunal to attempt to decide on the status of fea-
tures when it cannot rule on questions of territorial sovereignty or maritime
delimitation.

VIII. Should the Tribunal Have Proceeded?
35. As we have seen there appears to be no precedent for an international tribunal de-
ciding upon the status of a maritime feature when the sovereignty over that feature is
disputed. It may of course be said that there seems to be no precedent the other way,
i.e., where a tribunal declined to give its decision on the status of a feature when there
was a dispute over sovereignty. However, given that UNCLOS has now been in force
for over twenty years, it is reasonable to suppose that one reason for the lack of a prec-
edent is that States did not believe that it would be possible to bring proceedings un-
der Part XV of UNCLOS about the status of a feature when there was a dispute over
the territorial sovereignty over that feature. In such circumstances, and bearing in
mind the crucial importance of consent in establishing the jurisdiction of interna-
tional tribunals, one might expect an international tribunal to proceed with circum-
spection, knowing that it is moving into uncharted territory.

65 Cameroon v. Nigeria, Preliminary Objections, ICJ Reports 1998, page 275, at para-
graph 106ff.

66 International Maritime Boundaries, volume I (Martinus Nijhoff, 1993), page 929,
Report Number 5-3.

67 Award, paragraphs 8, 26 and 153.
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36. What the above survey demonstrates is that questions of territorial sovereignty,
status of features and maritime delimitation are inextricably linked; to consider only
one element out of these three is unreal and artificial, and worse it risks producing a
distorted result. In the case of the South China Sea the Tribunal accepted that it
could not consider two of these elements, namely territorial sovereignty and maritime
delimitation, but that it could consider the third, namely the status of features. In
those circumstances, was it wise for the Tribunal to proceed? Was it appropriate for
the Tribunal to embark upon the case when two of the three intertwined elements
are outside its jurisdiction? I have described this elsewhere as putting the status cart
before the sovereignty horse. In other words, should the Tribunal, as a judicial body,
have declined to decide the posterior question, ie the status of the features, when it
cannot decide the anterior question, ie sovereignty? And indeed when the anterior
question is hotly disputed.

37. The International Court of Justice said in a recent case that it “and its predeces-
sor have emphasized that, in their advisory jurisdiction, they must maintain their in-
tegrity as judicial bodies”.68 In a similar vein, in another case in which the Court was
asked to give an advisory opinion, it stressed that it must not only “protect the integ-
rity of the Court’s judicial function”, but also “satisfy itself as to the propriety of the
exercise of its judicial function”.69 And in a third case, the Court said that it must
consider whether answering the request for an advisory opinion “would render the ex-
istence of the Court’s jurisdiction improper and inconsistent with the Court’s judicial
function”.70 One might argue that the same underlying theme can be seen where the
ICJ has referred to “the fundamental principles of its Statute”71 when declining to ad-
judicate upon a dispute when not all necessary parties are before the Court. And
when the ICJ referred to the “proper interpretation of its judicial function” when de-
ciding not to proceed further with a case which had become moot.72

38. The question is whether these statements reflect a wider principle of judicial
behaviour. Might they be generalised to suggest that in a case such as this a tribunal

68 Judgment No. 2867 of the Administrative Tribunal of the International Labour
Organisation, ICJ Reports 2012, page 10, at page 19, paragraph 34; see also the elo-
quent view of Judge Greenwood in his Declaration, ibid., page 88, at page 89, para-
graph 3.

69 Accordance with International Law of the Unilateral Declaration of Independence,
ICJ Reports 2010, page 403, at pages 415-6, paragraphs 29 and 31.

70 Legal Consequences of the Construction of a Wall in the Occupied Palestinian
Territory, ICJ Reports 2004, page 136, at page 156, paragraph 43.

71 East Timor, ICJ Reports 1995, page 90, at page 101, paragraph 26; affirming
Monetary Gold Removed from Rome in 1943, ICJ Reports 1954, page 19, at page
33.

72 Nuclear Tests cases, ICJ Reports 1974, pages 253 and 457, at paragraphs 57 and
60, respectively.
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should have declined jurisdiction? The point was not made to the Tribunal, but one
does wonder, if it had been, whether it might have caused them to pause.

IX. Settlement by other Means
39. China has consistently stated that any disputes relating to the South China Sea
should be settled by means other than through litigation and refers in this context es-
pecially to the Declaration on the Code of Conduct of Parties in the South China
Sea, which was signed between China and the members of ASEAN, including the
Philippines, in November 2002.73 In particular, under Article 4 of the Declaration
the participants “undertake to resolve their territorial and jurisdictional disputes by
peaceful means, without resorting to the threat of force, through friendly consulta-
tions and negotiations by sovereign states directly concerned, in accordance with uni-
versally recognised principles of international law, including the 1982 UN
Convention on the Law of the Sea”.

40. The Tribunal addresses this point by reference to Article 281 of UNCLOS,74

which reads as follows: “If the States Parties which are parties to a dispute concerning
the interpretation or application of this Convention have agreed to seek settlement of
the dispute by a peaceful means of their own choice, the procedures provided for in
this Part apply only where no settlement has been reached by recourse to such means
and the agreement between the parties does not exclude any further procedure.” The
Tribunal asked itself whether the 2002 Declaration could be regarded as an “agree-
ment” for the purposes of Article 281 of UNCLOS, and reached the conclusion,
probably rightly, that the 2002 Declaration it is not as such legally binding, and that
that in itself was sufficient to mean that Article 281 did not apply.75

41. However, the Tribunal went on to consider, albeit very briefly, whether the
2002 Declaration and/or various bilateral statements between China and the
Philippines might raise an estoppel.76 It should be added here that, in a seminal arti-
cle written in 1986, the hugely experienced member of the Legal Advisers at the
United Kingdom’s Foreign and Commonwealth Office, Tony Aust,77 pointed out
how non-legally binding documents generate legal obligations through the operation
of the international legal rules relating to unilateral statements and/or to estoppel. So,
it would not be at all surprising if the 2002 Declaration were held to give rise to an es-
toppel – indeed, it might be expected that it would do so.

73 Available on the ASEAN official website (www.asean.org) under the heading
ASEAN Documents Series 2002.

74 See Bing Bing Jia, 46 Ocean Development and International Law (2015), page 266.
75 Award, paragraph 219.
76 Award, paragraphs 249-251.
77 A Aust, 35 ICLQ (1986) 787.
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42. So, what are the elements which must be present for an estoppel to arise? The
Tribunal referred78 to the full and interesting exposition of the international law rules
about estoppel in the Mauritius v. UK case,79 in which the four necessary elements
were summarised as follows: “estoppel may be invoked where (a) a State has made
clear and consistent representations, by word, conduct, or silence; (b) such representa-
tions were made through an agent authorized to speak for the State with respect to
the matter in question; (c) the State invoking estoppel was induced by such represen-
tations to act to its detriment, to suffer a prejudice, or to convey a benefit upon the
representing State; and (d) such reliance was legitimate, as the representation was one
on which that State was entitled to rely”.80

43. But in the Mauritius v. UK case, no very strong evidence of detriment and reli-
ance was required. As regards reliance, the Tribunal said that it “does not consider
that a representation must take the form of a binding unilateral declaration before a
State may legitimately rely on it”.81 And as regards detriment, the Tribunal indicated
that the foregoing by Mauritius of the possibility of pressing its sovereignty claim was
sufficient.82 It is hard to see that this amounts to much more than saying that a State
might have argued its case more forcefully if it had not been for the representations
made by the other State; in other words, it seems that there is no need for any specific
evidence of detriment and/or reliance, but that these elements can be assumed to be
present. It is also to be noted that in the Mauritius v. UK case this estoppel arose in re-
lation to certain unilateral statements made by the UK, but which the Tribunal did
not regard as binding. In the Mauritius v. UK case, the Tribunal held that the effect
of the estoppel was that the UK could not deny the binding character of these unilat-
eral statements.

44. If one then applies the analysis in the Mauritius v. UK case to the 2002
Declaration, it can be argued that, by entering into the Declaration, the Philippines
has made representations which China can be assumed to have relied upon to the lat-
ter’s detriment. The undertaking to resolve disputes through consultations and nego-
tiations appears in the Declaration, a mutually negotiated document signed at a high
level, rather than as a unilateral statement; thus, it might be expected to be more
likely that the participants in the Declaration would feel entitled to rely upon it, even
if it were not technically legally binding. Therefore, the argument that it creates an es-
toppel would seem stronger than in the Mauritius v. UK case. An alternative argu-
ment might be that the Philippines is estopped from denying that the Declaration

78 Award, paragraph 250.
79 Mauritius v. UK, Award, paragraphs 434-7 (footnote 31 above).
80 Ibid., paragraph 438.
81 Ibid., paragraph 446.
82 Ibid., paragraph 443.

Whomersley, The South China Sea 257

D
ow

nloaded from
 https://academ

ic.oup.com
/chinesejil/article/15/2/239/2548385 by guest on 09 M

arch 2024



constitutes an agreement for the purposes of Article 281; or perhaps the effect of the
estoppel might be that there is deemed to be an agreement for those purposes.

45. However, the Tribunal takes a rather different line. It does not suggest that
China did not rely upon the undertakings in the 2002 Declaration. Rather, the
Tribunal first says that there is no evidence that the Philippines made any representa-
tions83 (ie focussing on element (a) in the Mauritius v. UK analysis). This is very diffi-
cult to understand: it is hard to see that Article 4 of the 2002 Declaration is not a
representation; it is contained in a formal document signed at a high level and cer-
tainly it is considerably more precise and clear than the unilateral statements at issue
in the Mauritius v. UK case.

46. Second, the Tribunal argues that the reference to UNCLOS in Article 4 of the
Declaration somehow brings in Part XV,84 but this seems untenable as a matter of
the English language, as it is the negotiations and consultations which have to be con-
ducted in accordance, inter alia, with UNCLOS; that cannot reasonably be regarded
as bringing in Part XV by the backdoor.

47. Furthermore, the Chinese view of Article 4 as set out above is not simply its
own. In its Note Verbale of 18 August 2009, in response to two Notes from the
Philippines concerning its submissions to the Commission on the Limits of the
Continental Shelf, Viet Nam stated that: “It is firmly held by Viet Nam that all dis-
putes relating to the Eastern Sea (South China Sea) must be settled through peaceful
negotiations, in accordance with international law, especially the 1982 United
Nations Convention on the Law of the Sea and the Declaration on the Conducts
[sic]) of Parties in the South China Sea (Eastern Sea) – DOC”.85

48. The Tribunal concludes that Article 4 of the Declaration cannot “be construed
as a representation that the Philippines would not bring compulsory proceedings
against China” (Award, para.251).86 This conclusion seems to relate back to its earlier
view about the proper interpretation of Article 281, where the Tribunal states that an
express exclusion of recourse to Part XV is necessary for a document to come within
that Article.87 That however seems unduly formalistic; one would think that it is the
intention of the parties which should be decisive. Indeed, as regards Article 4 of the
Declaration, if it was not the intention to preclude the parties from resorting to the
procedures in Part XV of UNCLOS, it is difficult to see what its purpose was.

83 Award, paragraph 251.
84 Award, paragraph 228.
85 See http://www.un.org/Depts/los/clcs_new/submissions_files/vnm37_09/vnm_re_

phl_2009re_vnm.pdf. It is of course difficult to reconcile the subsequent statement
by Viet Nam that it has “no doubt that the Tribunal has jurisdiction in these pro-
ceedings” (Award, paragraph 54).

86 Award, para.251.
87 Award, paras 223-5.
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Furthermore, if on the contrary the intention had been to preserve the right of the
participants to resort to those procedures, it would have been easy to say so – and
there was a precedent before the negotiators of the Declaration in the form of Article
17 of the Treaty of Amity and Cooperation, which preserves the right of the parties
to resort to the procedures set out in Article 33 of the United Nations Charter. On
the whole, it seems more sensible, and more consonant with treaty-drafting practice
at least in the writer’s experience, to conclude that rights need to be expressly pre-
served if they are incompatible with a general statement, rather than that they should
be regarded as continuing to be available even though not so compatible. It follows
that pace the Tribunal, it seems more appropriate to treat Article 4 as meaning what it
says: disputes have to be resolved through negotiations and consultations, not
through other means.

49. Thus, it has to be said that the Tribunal’s argument is not convincing, and it
follows that there is a strong case for saying that the Philippines was estopped from ig-
noring the Declaration and proceeding to the institution of legal proceedings. Indeed,
it is submitted that it is potentially destabilising to the general course of international
business that the Tribunal accepted that the Philippines could resile from the under-
takings in a formal document like the Declaration. Furthermore, if, contrary to the
apparent view of the Tribunal, the intention behind the Declaration was indeed de-
signed to preclude resort to Part XV of UNCLOS, the Tribunal’s decision means
that China and the members of ASEAN laboured in vain, since according to the
Tribunal’s view the Declaration was from the start ineffective to fulfil that purpose.

50. Finally, one other point should be addressed. In its Award, the Tribunal stated
that “the mere fact of unilaterally initiating an arbitration under Part XV in itself can-
not constitute an abuse of rights”88 and the Tribunal referred to Article 300 of
UNCLOS, which requires States to fulfil their obligations under the Convention in
good faith and without abusing their rights. However, the Tribunal’s statement can-
not be accepted in its full breadth; one can imagine a scenario where a representative
of a State assures a representative of another State that the first State will not initiate
proceedings under Part XV, only for the first State immediately to do so. Such behav-
iour would seem to involve bad faith and an abuse of rights,89 especially, one has to
say, if the State to whom the assurance has been made has made clear its consistent
view that recourse to litigation should be avoided. Furthermore, it is noteworthy that
in the Cameroon v. Nigeria case, the International Court of Justice accepted that “an
estoppel would . . . arise if by its acts or declarations Cameroon had consistently made
it fully clear that it had agreed to settle the boundary dispute submitted to the Court
by bilateral avenues alone”, although on the facts the Court held that no estoppel

88 Award, paragraph 126.
89 See also the Dissenting Opinion of Vice-President Weeramantry in Cameroon v.

Nigeria, Preliminary Objections, ICJ Reports 1998, page 275, at page 375.
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arose in that case.90 In the same way it does not seem unreasonable to say that, if the
Philippines were estopped by the 2002 Declaration from controverting the Chinese
view that problems relating to the South China Sea should be exclusively settled
through consultations and negotiations without recourse to Part XV, it would be a
breach of the principle of good faith and of Article 300 for the Philippines neverthe-
less to initiate proceedings.

X. Prior Exchange of Views
51. As a precondition to the right to institute proceedings under Part XV, the parties
are under an obligation to exchange views. But unlike some other multilateral agree-
ments, Article 283 of UNCLOS specifies quite precisely what issues should be cov-
ered in the parties’ exchange of views. Article 283(1) reads as follows: “When a
dispute arises between States Parties concerning the interpretation or application of
this Convention, the parties to the dispute shall proceed expeditiously to an exchange
of views regarding its settlement by negotiation or other peaceful means” (my emphasis).
One point to note, which is perhaps easy to overlook, is that the word “its” relates
back to “a dispute . . . concerning the interpretation or application of [the]
Convention”, so that it is that dispute whose settlement the parties have to discuss.

52. The International Court of Justice has emphasised the importance of States
punctiliously complying with any preconditions before activating dispute settlement
procedures. Thus, in DRC v. Rwanda (New Application: 2002) the Court said that its
“jurisdiction is based on the consent of the parties and is confined to the extent ac-
cepted by them . . . When that consent is expressed in a compromissory clause in an
international agreement, any conditions to which such consent is subject must be re-
garded as constituting the limits thereon”.91 With specific reference to Article 283,
Judge Anderson in the Arctic Sunrise case said that “the emphasis is more upon the ex-
pression of views regarding the most appropriate peaceful means of settlement, rather
than the exhaustion of diplomatic negotiations over the substantive issues dividing
the parties”.92 To like effect are statements from the Tribunals in the Mauritius v.
UK case and the Arctic Sunrise case93.

53. In the Philippines v. China case, the Tribunal sets out the contents of some of
the exchanges between China and the Philippines, and then concludes that Article

90 Cameroon v. Nigeria, Preliminary Objections, ICJ Reports 1998, page 275, at para-
graph 57; referred to at paragraph 251 of the Award.

91 ICJ Reports 2006, p. 39, para. 88.
92 The Arctic Sunrise, Provisional Measures (ITLOS Case No. 22), Declaration of

Judge Anderson, paragraph 3.
93 Quoted at paragraph 333 of the Award.
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283 has been complied with.94 There are a number of points to be made here. First,
the Tribunal was concerned to avoid a formalistic approach; following the decisions
in a number of other cases, the Tribunal emphasised the importance of the substance
of the exchanges, rather than whether there was some formal invocation of
UNCLOS. Second, clearly the exchange of views cannot drag on for ever; at some
point it has to be appropriate to say that a halt should be called. And third the South
China Sea issue is a complex one, involving a number of States and raising points in a
number of different areas (territorial sovereignty, maritime delimitation and exploita-
tion of natural resources to name the obvious ones).

54. On the other hand, as Judge Greenwood said in his Separate Opinion in
Georgia v. Russia, “the statements relied upon by the Applicant to demonstrate the ex-
istence of a Convention dispute must be sufficiently clear to enable the other Party to
appreciate that a claim is being made against it regarding the interpretation or applica-
tion of the Convention. Where those statements are made in the context of a wider
dispute, and especially where the statements deal with the issues of that wider dispute,
the need for clarity is particularly marked. In such a case, it must have been possible
for the other Party to discern that, whatever other matters were also being raised and
whatever other allegations were being made, the statements in question were making
a claim regarding the interpretation or application of the Convention even if they did
not mention the Convention by name”.95 In other words, the existence of the wider
dispute places an especially strong obligation upon the State seeking to have recourse
to a dispute settlement procedure to make clear that it wishes to do so. Furthermore,
with particular reference to the necessary exchange of views pursuant to Article 283,
the parties are required to discuss, as Judge Anderson says, “the most appropriate
peaceful means of settlement” of the dispute under UNCLOS. It follows that a degree
of specificity is required in order to demonstrate that the exchange of views fulfils the
terms of Article 283.

55. The question is therefore whether the Philippines did indeed sufficiently make
clear to China that it wished to resort to the procedures in Part XV and that it wished
to discuss the means of settling a dispute under UNCLOS. From the Award, it would
appear that the bilateral exchanges between China and the Philippines were con-
cerned much more with the overall dispute, which of course is fundamentally one
about the sovereignty over land territory, than about a dispute about UNCLOS. In
other words, the exchanges referred to by the Philippines do not seem to have the
necessary specificity, as stipulated by Judges Anderson and Greenwood, to justify the
conclusion that Article 283 has been fulfilled.

94 Award, paragraphs 337 and following, with the conclusion in paragraph 342.
95 Georgia v. Russia, ICJ Reports 2011, Separate Opinion of Judge Greenwood, page

323, at paragraph 9.
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XI. Award
56. Finally, it is noteworthy that the decision of the Tribunal is rendered as an
“award”, and under Article 11 of Annex VII to UNCLOS, an award is “final” and
“shall be complied with by the parties”. The implication appears to be that even if
China now decided to participate in the proceedings, it could not dispute the terms
of this Award. One wonders however whether in this respect the Tribunal might have
exceeded its powers.96

57. To begin with, although Article 26(3) of the Tribunal’s Rules of Procedure al-
lows it to make “interim, interlocutory or partial awards”, Article 20 of the Rules of
Procedure, which deals with preliminary questions such as objections to jurisdiction,
uses the terms “rule” and “ruling” and does not suggest that a decision on such a
question is to be rendered in the form of an award. Furthermore, one might argue
that Article 11 of Annex VII, which ought in the event of an inconsistency to prevail
over the Rules of Procedure adopted by the Tribunal, should be interpreted as mean-
ing that it is only the final decision of the Tribunal which should be rendered as an
award, but that preliminary decisions, such as one like this on jurisdiction, should
not be.

58. It is relevant here to consider how this issue is dealt with in related areas. To
begin with, it is to be noted that the Rules of both the International Court of Justice
and the International Tribunal for the Law of the Sea stipulate specifically that a deci-
sion on a preliminary objection should be rendered in the form of a judgment,97 but
no similar stipulation appears in Annex VII of UNCLOS or in the Tribunal’s Rules
of Procedure. Furthermore, the PCA Arbitration Rules 2012, which were drawn up
by a distinguished panel of jurists, provide for a plea as to jurisdiction to be ruled on
“either as a preliminary question or in an award on the merits”,98 thus indicating that
decisions on preliminary questions are to be seen as distinct from decisions on the
merits. Likewise, the Model Rules on Arbitral Procedure developed by the
International Law Commission provide for the award to “constitute a definitive settle-
ment of the dispute”, which is not of course what a decision accepting jurisdiction
does, and the Commentary then uses the word “final” to describe the effect of this
Article.99

96 It is to be noted that the decision on jurisdiction in the Arctic Sunrise case (footnote
23 above) was also rendered as an award.

97 Article 79(9) of the ICJ Rules and Article 96(8) of the ITLOS Rules.
98 The Rules are available on the PCA website (www.pca.cpa.org); the quotation is

from Article 23(3).
99 ILCYB 1958, volume II, page 88, paragraph 40; the Model Rules were said to be an

“authoritative modern expression of arbitral procedure”, “valuable evidence as to the
essential elements of an arbitration”, and to be “indicative of the state of customary
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59. There is also jurisprudence which is relevant. In a Decision of the Iran-United
States Claims Tribunal, it was stated that “as is generally recognised, a ‘final’ and
‘binding’ award is one with which the parties must comply and which is ripe for en-
forcement”,100 which certainly does not apply to the Award of the Tribunal in the
Philippines v. China case. Finally, in a case involving commercial arbitration, the Paris
Cour d’Appel said that, for the purpose of considering which arbitral awards are final
so that a domestic court may set them aside, these are only “les décisions des arbitres
qui tranchent de manière définitive, en tout ou en partie, le litige qui leur a été sou-
mis, que ce soit sur le fond, sur le compétence ou sur un moyen de procédure qui les
conduit �a metre fin �a l’instance”101; again, the Tribunal’s Award does not resolve the
litigation in a definitive manner. Thus, none of these other precedents support the ap-
propriateness of the Tribunal rendering its ruling on jurisdiction in the form of an
Award.

60. In this respect, one should analyse the implications of an award being “final”.
It is submitted that there are three aspects, first that the award should lead to a deci-
sion which is genuinely final, in the sense that it disposes of the dispute; on that basis,
a decision on jurisdiction ought not to be regarded as final, unless it holds that the tri-
bunal does not have jurisdiction. The second aspect of finality is that the award can-
not be further disputed by the parties; thus, by rendering an award the Tribunal has
purported to affect the position of the parties, but as far as can be seen, at no stage did
the Tribunal consult the parties on the question of what form its decision should
take. And finally one presumes that, if an award is “final”, it cannot be reopened by
the Tribunal itself; but as Rosenne explains, in his authoritative work on the
International Court of Justice, a decision on preliminary objections is always “non-ex-
haustive”, “in the sense that whether or not matters of jurisdiction have been raised at
the stage envisaged for preliminary objections, they may still be raised later, even by
the Court proprio motu”102; in other words, the question whether the Tribunal does
indeed have jurisdiction over the claims made by the Philippines can and indeed
should be looked at again by the Tribunal in the context of its examination of the
merits of the case. It would obviously be particularly concerning if the Tribunal felt

international law” in the 1950s, in the Dubai/Sharjah Boundary Arbitration (1981)
volume 91, International Law Reports, page 543, at page 575.

100 Decision Concerning the Interpretation of the Algiers Declaration with respect to
whether the United States is obligated to satisfy promptly any Award rendered in fa-
vour of Iran against US nationals, 4 May 1987; 26 International Legal Materials,
page 1592, at paragraph 10.

101 Société ABC International c. Société Diverseylever Ltd [2003] Revue de l’Arbitrage,
page 143, at page 159; translated in G Petrochilos, Procedural Law in International
Arbitration (OUP, 2004), page 94, paragraph 3.104.

102 S Rosenne, The Law and Practice of the International Court 1920-2005 (Martinus
Nijhoff, 4th ed, 2006), volume II, page 876, paragraph II.229.
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unable to reconsider its decision on jurisdiction, even in the light of way that the
Philippines has pleaded its case at the merits phase, for example as to whether the cer-
tain of the Philippines’ claims are covered by Article 298(1)(a)(i).

61. So, it is submitted that it was inappropriate for the Tribunal to have rendered
its decision on jurisdiction in the form of an award, and indeed that it is arguable that
the decision as rendered does not, in law, fulfil the requirements to be regarded as an
“award” for the purposes of Article 11 of Annex VII of UNCLOS. Although this ap-
pears at first sight to be a point of technical interest only, it is of importance because
of the implications for the future proceedings in this case, as well as because it might
be followed in other cases.

XII. Conclusion
62. This critique has highlighted what seem to be some of the weaknesses in the
Tribunal’s Award. In particular, did the Tribunal really get down to the “real issue”
in the case? Or was the real issue either a dispute about sovereignty over land territory,
or about maritime delimitation, or indeed both? Did the Tribunal sufficiently explore
whether the Philippines was precluded by an estoppel from instituting proceedings
under Part XV, and whether the Philippines was justified in resiling from the under-
takings in the 2002 Declaration? Had China and the Philippines indeed fulfilled the
obligation to exchange views before instituting proceedings? And did the Tribunal ex-
ceeded its powers in purporting to set out its ruling on jurisdiction in an “award”?
Some of these points go to the very heart of the issues which arise with respect to the
South China Sea; other points may appear more technical but could have serious
practical implications.

63. Overall, though, the essential point is that Article 9 of Annex VII of UNCLOS
requires that “before making its award, the arbitral tribunal must satisfy itself not
only that it has jurisdiction over the dispute but also that the claim is well founded in
fact and law”. In an earlier case, Judge Wolfrum said that “‘well founded in fact and
law’ . . . is not a standard of proof in the sense of ‘preponderance of evidence’, it is
rather comparable to the standard of proof in the sense of ‘proof beyond reasonable
doubt’ as applied in many national legal systems”.103 That is, as any lawyer coming
from the common law tradition will know, a high standard of proof. The question
therefore is whether in its Award in the Philippines v. China case, the Tribunal met
that high standard of proof.

103 Vice-President Wolfrum, M/V Saiga No. 2 (ITLOS Case No.2), Separate Opinion,
paragraph 12; he was referring to Article 28 of Annex VI of UNCLOS, which relates
to ITLOS, but in this respect is identical to Article 9 of Annex VII.
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